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Thank you for this opportunity to make a submission on the Exposure Draft of the Limitation of
Actions Amendment (Criminal Child Abuse) Bill 2014.
We support the removal of barriers to justice faced by victims of child abuse. The removal of unjust
legal barriers is both necessary and overdue, and the recommendations of the Victorian inquiry
provide an important starting point for these reforms.
Insofar as the proposed reforms remove arbitrary time limits on access to justice for victims of abuse
we strongly support them. In particular, the fact that the proposal covers both physical and sexual
abuse is supported, as is the retrospectivity of the provisions.
We also support the move towards consistency and allowing the children of deceased victims to
bring a claim if their parent’s death was caused by the abuse they suffered.
We note however our substantial concern with the inappropriately narrow drafting of the proposed
legislation that includes the unnecessary requirement that the act of physical or sexual abuse also
“constitute a criminal offence.” This requirement is not found in comparable legislation in
jurisdictions such as British Columbia and introduces wholly unnecessary evidentiary burdens and
legal complexities into the proposed laws.
We strongly urge reconsideration of the proposed model in light of the above concerns. Further
detail of these concerns, including responses to the proposed discussion questions is below.
I do wish to place on record my appreciation for the work of the Victorian Parliament, and especially
the Family and Community Development Committee. The work of that committee provides
important background in support of reform to civil claims to allow victims and survivors of abuse
improved access to justice.
Reform is needed now and this kind of modest and non-controversial reform can ease the burden
for victims immediately. Doing nothing in the face of injustice places those in power on the side of
the abusers. Surely, if governments have learned nothing else as a result of the courageous stories of
survivors of abuse, it is time that mentality ended once and for all.
If you require further information or to discuss please contact my office on
david.shoebridge@parliament.nsw.gov.au or on 02 9230 3030.
Kind regards,

David Shoebridge Greens NSW MP and Justice Spokesperson
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Discussion questions
1. Whether the Bill’s definition of “criminal child abuse” appropriately covers all cases of child
abuse that should be encompassed within the reforms
We have strong concerns about a model that leaves civil claims reliant on being able to prove
criminal child abuse. The definition of child abuse as “physical or sexual abuse” is considered
sufficient, the additional requirement that the act “constitute a criminal offence under the law of
Victoria or the Commonwealth” at the time it was committed will likely set the bar too high for many
victims, and sets an additional obstacle in the way of access to justice.
We would suggest a preferable definition would be:
“child abuse means conduct relating to sexual abuse or physical abuse (or both) of a
minor.”
This definition would also allow for any psychological abuse that was related to the sexual or
physical abuse to included in a claim.
The explanatory notes provided with the bill specify that this clause “is simply a means of further
defining the threshold level of conduct that is considered to be ‘abuse’” and that is it not a test that
the person has been convicted of an offence or that the offence be proven to a criminal standard.
It would however be open to the defence in each and every case to challenge claims made against
them by arguing that a criminal offence has not been committed, even if physical or sexual abuse
were clearly present. At a minimum it would require a victim in civil proceedings to prove that the
conduct the subject of the claim satisfied each of the various elements in a criminal offence,
including mens rea etc. This is not a reasonable or appropriate burden to place on a victim seeking
redress.
A definition that does not rely on proving criminal conduct would also be in keeping with reforms in
other common law jurisdictions. A prime example of this is the Limitation Act in British Columbia
which was identified by the committee as a positive international example. The relevant provisions
of that Act are attached in Annexure A and do not include a reference to “criminal” abuse. This is a
far preferable example to follow.
2. Whether the Bill’s reliance on the inherent powers of courts is sufficient to protect the proper
administration of justice, including in cases where a fair hearing of a matter may not be
possible on the available evidence; and
Yes. This is likely preferable to including a new statutory basis on which to allow for claims to be
stayed or defeated.
3. Any other matters
A brief discussion follows of some of the points for consideration in this reform.
Role of civil claims
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Civil claims are important for more than just receiving some financial compensation for the wrong
done to a person, they also represent a form of accountability that may be the only avenue open to
a victim – particularly if they are unwilling or unable to progress with a criminal case against their
abuser. Similarly, civil findings against organisations for their complicity in, or failure to prevent,
abuse taking place provide strong incentives for organisational change.
It is worth noting that the Victorian Parliamentary inquiry found that “No civil claims of criminal child
abuse made against religious organisations have been decided by the Victorian courts. Civil litigation
in these cases is generally resolved through private settlements”. There are many barriers to such
claims, one of which is the ongoing existence of a statute of limitations which bars almost all claims,
unless the court determines otherwise.
Inquiry recommendation
The recommendation of the inquiry relevant to this change is:
26.3 “That the Victorian Government consider amending the Limitation of Actions Act 1958
to exclude criminal child abuse from the operation of the limitation period under that Act”.
The Government response to this was that “The Government will remove inappropriate time
limitations and impediments with respect to access to justice for victims of criminal child abuse, and
is currently developing legislation to implement this”.
It is clear from this that the intention is to remove the operation of the statute of limitations from
affecting claims made by victims and survivors of abuse. We do however have some concerns that
the drafting of the proposed legislation would leave many of these victims and survivors still unable
to bring their case.
Time limits and the experience of victims of abuse
In Victoria the current laws require civil claims for child abuse to be brought either within 6 years of
the date on which the harm caused was “discoverable” or 12 years from the date of the abuse.
Discoverability is deemed at 25 years if the abuser is a parent of close associate.
This time limit is particularly unfair when it is understood that it take victims of abuse an average of
longer than 20 years to disclose what happened to them, let alone to begin seeking justice. The
interim report of the Commonwealth Royal Commission identifies this when it says:
Some survivors disclose years later as adults and some never disclose. Disclosure is often
delayed by over 20 years. These patterns are mirrored by our analysis of the people who
attended our private sessions between 17 January 2013 and 30 April 2014. Survivors took an
average of 22 years to disclose their abuse after it began.
A report delivered by Professor Patrick Parkinson looking at a study of reported child sexual abuse in
the Anglican Church, and completed by him in May 2009, found:
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That the length of time ranged from nought to 63 years with an average of 23.7 years and a
median of 23 years, and males had a significantly longer average time delay of 25 years
compared to 18 years amongst females.
Clear retrospective operation
While the proposed section 27P gives the Bill retrospective effect (meaning it applies to conduct that
occurred before the commencement of the Bill) it does not provide relief for any claim that was
previously defeated by reason of a successful Limitations Act plea nor does it expressly apply to any
extant claims. If the reform is just then it should apply to all such claims.
For this reason consideration should be given to expanding the operation of the Bill to include all
claims:
(a) whether or not any limitation period previously applying to the cause of action to recover
damages for child abuse has expired, and
(b) whether or not an action has been commenced previously on the cause of action, and
(c) whether or not a judgment on the cause of action has, on the ground that a limitation period
applying to the cause of action had expired, been given previously, and
(d) whether or not a judgment in respect of legal professional negligence has, on the ground
that a limitation period applying to the cause of action had expired, been given previously.
Proposed alternative model
This office has produced an alternative proposed Bill that has been second read in the NSW
Parliament. We would respectfully suggest that this office’s Bill is of broader scope and would
provide greater access to justice than the more limited Bill proposed in Victoria.
A copy of that proposed Bill together with the second reading speech in support is included at
Annexures B and C to this submission.

28 November 2014.
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Annexure A
Limitation Act 2012 – British Columbia
Exempted claims

3

(1) This Act does not apply to the following:
…
(i) a claim relating to misconduct of a sexual nature,
including, without limitation, sexual assault,
(i)

if the misconduct occurred while the claimant

was a minor, and
(ii)

whether or not the claimant's right to bring the

court proceeding was at any time governed by a
limitation period;
(j) a claim relating to sexual assault, whether or not the
claimant's right to bring the court proceeding was at any
time governed by a limitation period;
(k) a claim relating to assault or battery, whether or not the
claimant's right to bring the court proceeding was at any
time governed by a limitation period, if the assault or
battery occurred while the claimant
(i)

was a minor, or

(ii)

was living in an intimate and personal

relationship with, or was in a relationship of financial,
emotional, physical or other dependency with, a
person who performed, contributed to, consented to
or acquiesced in the assault or battery;
…
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Annexure B
Limitation Amendment (Child Abuse) Bill 2014
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DRAFT NON-GOVERNMENT BILL
To be introduced by: the Hon David Shoebridge, MLC

Limitation Amendment (Child Abuse) Bill
2014
Explanatory note
This explanatory note relates to this Bill as introduced into Parliament.

Overview of Bill
The object of this Bill is to amend the Limitation Act 1969 (the Act) to remove any limitation
period applying under the Act to actions for the recovery of damages for child abuse.

Outline of provisions
Clause 1 sets out the name (also called the short title) of the proposed Act.
Clause 2 provides for the commencement of the proposed Act on the date of assent to the
proposed Act.

Schedule 1

Amendment of Limitation Act 1969 No 31

Schedule 1 [1] excludes causes of action to recover damages for child abuse (defined as conduct
relating to sexual abuse or physical abuse, or both, of a minor) from the operation of the Act.
Accordingly, the bringing of proceedings on such causes of action is not subject to any limitation
period provided for in the Act. The Interpretation Act 1987 defines minor to be an individual who
is under the age of 18 years.
Schedule 1 [3] makes it clear that the exclusion of such causes of action from the limitation
periods applying under the Act extends to existing such causes of action, including cases where
the relevant limitation period has already expired, an action has been commenced previously on
the cause of action, or judgment on the cause of action has previously been given on the ground
that the action was statute barred. To this end, the item empowers a court to set aside a judgment
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draft
Limitation Amendment (Child Abuse) Bill 2014 [NSW]
Explanatory note

based on the fact that an action was statute barred. Schedule 1 [2] makes a consequential
amendment.
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No

, 2014

A Bill for
An Act to amend the Limitation Act 1969 to remove the limitation period for bringing civil
proceedings in relation to child abuse.
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The Legislature of New South Wales enacts:
1

Name of Act

This Act is the Limitation Amendment (Child Abuse) Act 2014.
2

Commencement

This Act commences on the date of assent to this Act.
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Schedule 1
[1]

Amendment of Limitation Act 1969 No 31

Section 6A

Insert after section 6:
6A

[2]

Exclusion of actions for recovery of damages for child abuse

(1)

This Act, other than this section, does not apply to an action to recover
damages for child abuse.

(2)

In this section:
child abuse means conduct relating to sexual abuse or physical abuse (or both)
of a minor.

Schedule 5, heading

Omit the heading. Insert instead “Savings, transitional and other provisions”.
[3]

Schedule 5, Part 3

Insert after clause 7:

Part 3
8

9

Provisions consequent on enactment of Limitation
Amendment (Child Abuse) Act 2014

Definitions

(1)

In this Part:
child abuse has the same meaning as in section 6A.
legal professional negligence and limitation period have the same meanings
as in clause 1.

(2)

In this Part, a reference to a judgment given extends to a judgment entered and
also to an agreement entered into before and in connection with any such
judgment.

Application of section 6A

Section 6A applies:
(a) whether or not any limitation period previously applying to the cause of
action to recover damages for child abuse has expired, and
(b) whether or not an action has been commenced previously on the cause
of action, and
(c) whether or not a judgment on the cause of action has, on the ground that
a limitation period applying to the cause of action had expired, been
given previously, and
(d) whether or not a judgment in respect of legal professional negligence
has, on the ground that a limitation period applying to the cause of
action had expired, been given previously.
10

Pre-existing judgments and settlements

(1)

An action on a previously barred cause of action may be brought even though:
(a) a judgment on the cause of action has, on the ground that a limitation
period applying to the cause of action had expired, been given
previously, or
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(b)

a judgment in respect of legal professional negligence has, on the
ground that a limitation period applying to the cause of action had
expired, been given previously,
or both.
(2)

An action referred to in subclause (1) may be brought as if the action in which
such a judgment was given had not itself been commenced.

(3)

If an action referred to in subclause (1) is brought on or after the
commencement of section 6A on such a previously barred cause of action, the
court hearing the action may, if it decides that it is just and reasonable to do
so, do any or all of the following:
(a) set aside any such judgment already given on or in relation to the cause
of action,
(b) take into account any amounts paid or payable by way of damages under
any such judgment,
(c) take into account any amounts paid or payable by way of costs in
connection with any action in which any such judgment was given.

(4)

The Supreme Court may, on application, exercise the power to set aside a
judgment under subclause (3) (a) even though it is not hearing the action.

(5)

A court (other than the Supreme Court) may not, under this clause, set aside a
judgment of any other court.

(6)

In this clause:
previously barred cause of action means a cause of action to recover damages
for child abuse that was not maintainable immediately before the
commencement of section 6A.
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Annexure C
Limitation Amendment (Child Abuse) Bill 2014 –
Second Reading Speech.
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LIMITATION AMENDMENT (CHILD ABUSE) BILL 2014

Second Reading
Mr DAVID SHOEBRIDGE [4.39 p.m.]: I move:
That this bill be now read a second time.

Over the past four years especially, indeed, for the complete term of the fifty-fourth Parliament, we have seen a
growing national call for justice for victims of historical child abuse. That call for justice initially was answered,
after decades of campaigning, by victims and survivors of abuse around the country. It was answered initially by
one of the finest moments of former Prime Minister Julia Gillard when she moved to establish the Royal
Commission into Institutional Responses to Child Sexual Abuse. The inquiry had a particular focus on the
failings of institutions that have allowed so many of our fellow Australians not only to suffer the appalling insult,
crime and indignity of child sexual abuse but to carry that torment, pain and damage throughout their lives
without having access to justice, recompense or even a national understanding about the kind of trauma and
sufferings they had experienced and the lifelong impact on them from that criminal abuse of them as a child.
I believe that over the better part of the past four years the national debate has moved on. Now there is an
understanding—I would hope it is multi-partisan—that victims and survivors of child abuse in all its forms
deserve not only our sympathies and concerns but also our actions as parliaments to remedy that injustice. We
must do all we can to remove artificial barriers the law places in the way of such victims and survivors to ensure
that they have access to justice and compensation and are not beaten down in the pursuit of justice by
institutions with the money, resources and legal avenues to ensure they do not get fair access to justice. One of
those utterly unnecessary, deeply unfortunate and grossly discriminatory avenues to justice that exist on the
statute books, not just in New South Wales but in States and Territories across the country, are the provisions in
statute of limitation bills. As a general rule, they limit the time within which victims of child sexual abuse can bring
their claim to a maximum period of three years. That period of three years is from the time of the abuse or three
years from the child obtaining majority, being 18 years of age.
Why is that an impediment to justice? Why does it work in a particularly unfair, harsh and discriminatory fashion
against victims of historical child sexual abuse? The very simple reason is that all of the study and all of the
understanding we are now hearing of the impact of child sexual abuse makes it very clear that there is a delay of
women and men alike—although a closer look at the figures shows the delay is greater for men—of more than
20 years on average before the survivors of child abuse are able to come forward and tell their stories. The
figures obtained through the course of the current royal commission are from part of an interim report of the
commission. It states:
Some survivors disclose years later as adults and some never disclose. Disclosure is often delayed by
over 20 years. These patterns are mirrored by our analysis of the people who attended our private
sessions between 17 January 2013 and 30 April 2014. Survivors took an average of 22 years to
disclose their abuse after it began.

A report delivered by Professor Patrick Parkinson looking at a study of reported child sexual abuse in the
Anglican Church, and completed by him in May 2009, found the following:
That the length of time—

the length of time for the disclosure of the abuse—
ranged from nought to 63 years with an average of 23.7 years and a median of 23 years, and males
had a significantly longer average time delay of 25 years compared to 18 years amongst females.

When one puts that now well-established known delay that victims of historical child sexual abuse experience
alongside the three-year statute of limitation period under the limitation laws in this State and other States and
Territories across the country, one immediately can see the glaring need to reform our limitation laws. In 2011 I
had the privilege to co-host a forum in Newcastle together with the Newcastle Herald and the extraordinarily
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brave principal journalist Joanne McCarthy. The question we posed to the public forum was: Do we need a royal
commission into child sexual abuse in institutions? We were not quite sure what the response would be to our
call for a public meeting and discussion, but we put the call out.
A large hall at the Newcastle Workers Club was engaged and half an hour before the club opened there was a
crowd at the entrance. We opened the doors and started setting up chairs in the auditorium where the talk would
be held. We set up a few hundred chairs and more people came. The more chairs we put out, the more that
were filled. The auditorium was filled predominantly with people in their later middle ages and older people,
though not exclusively because young people were present. We had a number of speakers, among them Peter
FitzSimons, Peter Fox, Ms McCarthy and a number of family members of survivors. I chaired the meeting and
after we had all spoken we opened proceedings to anyone in the audience who wanted to speak. Individual after
individual told harrowing stories not only of abuse but the shame they had felt and the delay and difficulty they
experienced in explaining to their families, loved ones and others. It had taken years for them to speak out. I still
remember the raw pain and emotion in that room.
I recall also on the way home from that forum—my contact details had been distributed—I received a call from
an older gentleman in his seventies who had attended the forum. He told me that on his way home he disclosed
for the first time to his wife of 40-plus years that he had been subjected to child sexual abuse. He said that it took
that forum for him to have the courage to speak out and eventually confront what had happened. It had taken a
delay of 60-odd years before he could speak out about it. Are we saying that those survivors and victims, who
finally had the courage to speak in the face of that trauma and abuse, before they can bring civil claims for
damages against the institutions that failed them, have to face the additional hurdle of overcoming the statute of
limitations and seek the leave of the court in a bare discretion before they can even commence proceedings? Of
course we should not be saying that. But that is the state of the present law.
The Limitations Act states that those victims and survivors of abuse have three years from the age of majority in
which to bring their claim. If they do not bring it within three years, they are statute barred. Before they can even
darken the doorstep of the court they need to seek the leave of the court to extend time in which to have their
application brought. Our laws should not contain those provisions. Indeed, the Victorian parliamentary inquiry
into historical child sexual abuse clearly recommended in its findings that the Victorian Government consider
amending the Limitations of Actions Act 1958 in Victoria to exclude criminal child abuse from the operations of
the limitations period under that Act and to consider amending the Victims of Crimes Assistance Act to specify
that no time limits apply to applications of assistance for criminal child abuse in organisational settings.
< 37>
We recall that an appalling set of laws were brought in by the current Government to savage entitlements for
victims of crime in this State. The one small saving grace that we managed to impose upon that bill was to
remove a proposed two-year limitation period within which victims of historical child sexual abuse could bring
their claims under the victims of crime compensation. We should extend that thinking to all civil claims in this
State.
This bill is the result of extensive campaigning not only by staff in my office but also by many survivor and victims
groups who seek redress and justice for victims of historical child sexual abuse. In the course of drafting the bill,
it was sent to a number of organisations. I am pleased to say that we have endorsement for this bill from a wide
range of organisations, including the Women's Legal Services NSW; the Indigenous Social Justice Association;
Bravehearts; SAMSN, the Survivors and Mates Support Network; and ASCA, Adults Surviving Child Abuse.
Those important organisations have been outstanding advocates speaking up for the needs and rights of victims
and survivors of child sexual abuse. The bill also has the endorsement of the Hon. Harold Sperling, a former
Supreme Court judge and one of the finest legal minds on law reform. His Honour stated:
I write in my personal capacity.
I appreciate the arguments for and against this proposal. My view is that the balance of interest, public
and private, is firmly in favour of the proposed amendment.
I have not considered the provisions of the bill in detail. However, they appear in substance to
implement the objectives of the proposal satisfactorily.
The proposed amendment may require fine-tuning in consultation with and by Parliamentary Counsel.

We have had the benefit of Parliamentary Counsel responding to our instructions on the bill. I am grateful for the
assistance of Parliamentary Counsel in drafting it. I turn briefly to the provisions and the substance of the bill.
The bill proposes an amendment to the Limitation Act 1969 to exclude from its operation actions for the recovery
of damages for child abuse. The main definition of this section, which is also the nub of the bill, is proposed
section 6A, which states:
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(1) This Act, other than this section, does not apply to an action ... to recover damages for child abuse.
(2) In this section:
child abuse means conduct relating to sexual abuse or physical abuse (or both) of a minor.

That section effectively removes the operation of the statute of limitations from all claims for child abuse, being
sexual abuse or physical abuse of a minor. Proposed section 9 details the application of section 6A. It states:
Section 6A applies:
(a) whether or not any limitation period previously applying to the cause of action to recover damages
for child abuse has expired.

In other words, this applies to all claims even if they are statute barred at the time that the bill comes into effect.
It continues:
(b) whether or not an action has been commenced previously on the cause of action.

That is, whether or not a claim is subsisting or had been previously broadened, withdrawn or dismissed by
reason of the statute of limitations, this bill will still apply to that cause of action. Further it states:
(c) whether or not a judgment on the cause of action has, on the ground that a limitation period
applying to the cause of action had expired, being given previously.

This means those who have unjustly lost their rights by reason of a prior judgement on the statute of limitations
will be given a second chance. It continues:
(d) whether or not a judgment in respect of legal professional negligence has, on the ground that a
limitation period applying to the cause of action had expired, been given previously.

That applies in circumstances where a lawyer may have been negligent in providing the appropriate advice to a
victim of child sexual abuse, and in those circumstances that is not a bar to the ability to commence
proceedings. Proposed section 10 has a detailed set of provisions that deals with pre-existing judgements and
settlements. It is clear that if there has been a previous judgement or settlement, a court can set aside that
settlement, taking into account the factors and the matters that are set out in subsections (1), (2), (3), (4), (5) and
(6). I will not detail those provisions but they are designed to ensure that we have a balance of justice so that any
previous settlements that have been awarded are taken into account, and that only a court of equal or greater
status can set aside a judgement that had previously been obtained in relation to a limitations bill.
Too often we hear politicians speak in sympathy about the victims and survivors of child sexual abuse but they
do not translate that sympathy into action on the floor of our parliaments to provide the necessary relief. This bill
has widespread support from those who are aware of the injustices that limitation actions bring. I hope that either
in the dying days of this Parliament or in the new Parliament following the election that we can pass this bill, or
legal reform that mirrors this bill, in a spirit of multi-partisan goodwill so that we can stand together and deliver a
greater degree of justice for victims of historical child sexual abuse and physical abuse.
I speak from the perspective of someone who has acted for many plaintiffs before coming to this place and I can
clearly set out the practical impact that a limitations argument raised by a defendant has on a plaintiff. In order
for victims of child sexual abuse to overcome a plea by the defendant that the claim is statute barred, they need
to prove that there is no prejudice to the defendant by allowing the proceedings to occur at a later date. In the
past few weeks we have seen how that argument can be abused by an immoral defendant. In that case the New
South Wales Government sought to use the limitations plea to deny access to justice for a number of wards of
the State who sought to bring claims for historical child sexual abuse decades after the abuse had occurred in a
State institution.
The New South Wales Government used a private investigator to find witnesses of the abuse who were still
alive. They found 25 witnesses, five of whom had died. The private investigator issued a statement that declared
that the State of New South Wales was terribly prejudiced and an extension of time should not be granted
because five witnesses had died. The circumstances in which those witnesses had died were detailed and also
how their evidence might have been used by the State to meet the claim. There was a moral obligation on the
State but no legal obligation to put the statements from 20 other witnesses before the court, even though they
firmly verified the circumstances of the abuse. Their evidence made it clear that what the plaintiffs said was right.
However, only the evidence that five witnesses were deceased was used in order to mount the argument that
the State was prejudiced and the extension of time should not be granted.
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One can imagine the settlement negotiations that the State was engaged in with the plaintiffs at that time. Their
claims might have amounted to hundreds of thousands of dollars if they could be proved. Even though they had
suffered substantial damage, they could not win their statute of limitations case and would not have their time
extended. The State would have claimed it was prejudiced because it had lost five witnesses and it would have
asked the plaintiffs to settle for half, a third or even a quarter.
< 38>
It is not only that case. It is case, after case, after case, where victims of child sexual abuse are being beaten
down in negotiations, forced to settle for derisory or discounted settlements because of this grossly unnecessary
impediment to justice. Enough is enough. It is time that the Parliament of New South Wales leads the way in our
Commonwealth and removes this statute of limitations. Other States in the United States of America and
provinces in Canada have done it. I hope next year we can move together to not only make the statements of
sympathy and support but also act as legislators to provide it in reality. I commend the bill to the House.
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